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Claims 10, 22 and 23 are rejected under 35 U.S.C. 112, first paragraph, as failing 
to comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

The process in claim 23 is not supported by the original disclosure. There is no 
disclosure in the specification that a portion of the mass flows to conform to the shape 
of the sugar wafer". Whether the mass will flow to conform to the shape depends on 
factors such as the viscosity of the mass and the shape of the wafer. The specification 
does not disclose anything about modifying the viscosity and the shape of the wafer to 
cause the mass to flow and conform to the shape. There is also no disclosure of the 
shape being sufficiently solid under ambient temperature or the confectionery mass 
being harden under ambient condition. The limitation of claim 22 is not found in the 
specification. The specification does not disclose any temperature with respect to the 
confectionery mass. 

In the response filed Jan. 21 , 2004, applicant traverses the 1 12 first paragraph 
rejection. Applicant comments that the office action appears to mistake the wafer itself 
as being the mass that is flowing and conforming. It is believed applicant takes some of 
the sentences in the rejection out of context. The office action states that " whether the 
mass will flow to conform to the shape depends on factors such as the viscosity of the 
mass and the shape of the wafer". The viscosity is referred to the mass, not the wafer. 
The examiner is well aware from reading the specification that the wafer is not the mass 
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that is flowing and conforming. Applicant argues that it is clear that a portion of the 
mass flows to conform to the sugar wafer since the mass is added in molten. This 
argument is not persuasive. A molten material will not necessarily flow to conform to a 
specific shape. For instance, a material might be molten but have a high viscosity and 
thus might not flow to fill a specific shape or a material might be molten but is very fluid 
and might not flow to fill a specific shape. Furthermore, the shape of the product also 
defines if the material will flow to conform to the shape. If a liquid material is poured 
onto a flat shape, the material will not flow to conform to the shape. The use of the term 
molten in the specification does not provide supported for what is being claimed. 
Applicant has not demonstrated that all molten material will flow to conform to a shape. 
Applicant states the burden is on the office to demonstrate lack of possession of the 
invention in the claim terms. The examiner is not aware of this requirement. It is a 
question of support in the original specification; the specification either discloses it or it 
does not. In the instant situation, applicant has not pointed out the portion of the 
specification that would support such limitation. Applicant comments that the office 
action ignores the Couzens Declaration. The declaration was properly considered in 
the previous office action and was not found to be persuasive. Applicant argues the 
language " ambient conditions" is well understood. The question is not whether the 
term is well understood; the question is whether applicant discloses such limitation in 
the specification and applicant has not pointed out the support. Applicant argues that 
applicants have simply reworded features specifically disclosed in the specification. 
What features is applicant rewording? The specification does not disclose anything 
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concerning ambient conditions or ambient temperature. Applicant argues that no 
special temperature is disclosed; thus, the conventional understanding is that this 
hardening can and would result under ambient temperature. Applicant has not provided 
any evidence to support this argument. There is no authoritative text to show that when 
no temperature is disclosed, the conventional understanding is ambient temperature. 
Applicant does not disclose in the specification that when no temperature is indicated, 
then ambient temperature is used. The statement made by applicant that " a creamy 
molten material will indeed flow to conform to even a flat wafer" is not supported by 
evidence. 

Claims 1 and 3-23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Conti et al in view of Boehm et al. 

Conti et al disclose sugar wafers. The wafers may have a variety of shapes and 
sizes e.g.; they may be flat sheets, cup, cone-shaped, or tubular. They may be used in 
a variety of confectionery products together with confectionery materials such as 
chocolates or other fatty material such as fat-based cream. A moisture barrier may be 
used between the surface of the sugar wafer and the other confectionery material; the 
barrier is preferably chocolate or chocolate substitute. The confectionery material 
preferably has a low water activity of below .3. Example I discloses the wafer tube is 
filled with a fat-based cream containing yoghurt. The wafer product may be enrobed 
with another suitable confectionery material such as plain, white or milk chocolate or 
with chocolate substitute. (See pages 4-5) 
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Conti et al do not disclose the size, the step of allowing the confectionery to 
harden, the inclusion of edible inclusions, the amount and type of vegetable fat in 
combination with chocolate and the material being solid or harden under ambient 
temperature. 

Boehm et al disclose a filled cookie which contains an oil based interior filling. 
The oil filling contains nut paste in combination with chocolate, (see col. 6 lines 1-10) 

It would have been obvious to one skilled in the art to use any type of filling 
material in the wafers disclosed by Conti et al. The types of filling material that are used 
vary among individual depending on the flavor, taste, texture etc... desired. The filling 
material claimed is known in the art as shown by Boehm et al; it would have been 
obvious to one to use such filling if such taste is wanted. As to the filling being solid 
under ambient condition, this condition varies with the different type of filling and can be 
readily determined by one skilled in the through routine experimentation. If the product 
will be stored under ambient condition and a solid filling is desired, it would have been 
obvious to make a filling which is solid under ambient condition. It would also have 
been obvious to allow the confectionery material to harden if a solid mass is desired. 
For example, if one desires the taste of a solid mass, it would have been obvious to 
allow the confectionery material to harden or if one wants the taste of a liquid 
confectionery, it would have been obvious to do the opposite. It would have been 
obvious to make the product in any size because Conti et al teach the sugar wafers may 
have a variety of sizes. It would also have been obvious to add edible inclusions to give 
extra taste and flavor. As to allowing the confectionery material to take the shape of the 
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wafer, it would have been obvious to one skilled in the art to adjust parameters, such as 
viscosity, temperature at which the material is filled into the wafer, the amount of filling 
material and the shape of the wafer, to allow the filling material to take the shape of the 
wafer when such design is wanted. It would also have been obvious to make the 
confectionery material to have a dome shape to give the look of an ice cream to 
enhance the novelty of the product since Conti et al disclose the wafer may have a 
cone-shape and cone shape wafer is commonly associated with ice cream. 

In the response filed Jan. 21, 2004, applicant argues Conti teaches a different 
food product from Boehm; thus, one would have had no motivation to combine the 
fillings of Conti with those of Boehm. The Boehm reference is relied upon only for the 
teaching of the fat-based confectionery material. Conti teaches that a variety of 
confectionery products such as ice creams, chocolate or fat-based cream can be used 
together with the wafer. Thus, it would have been obvious to use any known 
confectionery cream depending on the taste, flavor desired. Applicant further argues 
Boehm requires the presence of both oil-based filler and water-based filler in the cookie. 
The Boehm reference is relied upon only to show that a fat-based confectionery 
material as claimed is known. Conti does not require the presence of both fillers. The 
oil-based filler disclosed by Boehm is a fat-based cream and it would have been 
obvious to use such cream in the Conti product. One cannot show nonobviousness by 
attacking references individually where the rejections are based on combinations of 
references. See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & 
Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). Conti does not require a 
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combination of confectionery product; thus, it would not have been obvious to put a 
combination of confectionery product in the Conti product. Conti teaches the use of a 
fat-based cream; thus, it would have been obvious to use just the fat-based cream when 
using the teaching of Boehm. Boehm et al teach to use a combination of filling 
materials to obtain a special effect; if such effect is not wanted, it would hot have been 
obvious to use both filling materials. There is no indication in Boehm et al that the 
fillings can not be used alone; thus, there is reasonable expectation of success. 

Applicant's arguments filed Jan. 21 , 2004 have been fully considered but they are 
not persuasive. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 

policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lien T Tran whose telephone number is 571-272-1408. 
The examiner can normally be reached on Tuesday, Wednesday and Friday. 
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The fax phone number for the organization where this application or proceeding 
is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

March 26, 2004 x> 




